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CANADA: PRIVATE ANTITRUST LITIGATION

Private antitrust litigation in Canada

David Kent and D Martin Low QC
McMillan Binch Mendelsohn LLP?

Private anotrust litigation n Canada focuses mainly on two distinct
kinds of alleged misconduct and takes place in two very ditforent venues,

Criminal behaviour, including careels, triggers tradivional civil
liigation before the courts {usually by way of class action). Cerrain
non-criminal reviewable trade practices, such as refusals to deal, mav
trigger private adminstranve proceedings before the Canadian Com-
petition Tribunal {the Tribunall. In either case there is a series of
potent but very different remedies available,

Whart follows below is a review of both of these routes to pri-
vate antitrust enforcement in Canada, together with an indication of
some of the key differences between private Canadian and US car-
tel litigation.

Civil litigation ~ criminal conduct

The private right of action

The Canadian Competition Act ithe Act) * governs competition issucs
arisng trom comimercial acaviry throughout Canada. Section 36 pro-
vides a private right of action in respect of the criminal offences under
the Act. A person may sue anyone who commits a eriminal offence
under the Act {or who fatls 1o comply with a Tribunal or courtorder
made under the Act). The plamnftis enntled to recover its actual loss
or damage flowing from the offence—Canada does not have a tre-
ble damage regime, The plameift may also recover the full cost of
mvestigation and legal proceedings. Any such action must be brought
within two yvears of the day on which the conduct was engaged in or
the day on which any relared criminal proceedings were disposed of,
whichever is later.

The erirmmal oftence provisions are found in Part V1 of the Act.
This part includes relatively exotic offences relating o pyramid sales,
misleading advertising, deceptive telemarkering, resale price main-
tenance and price discrimination.’ However, the key provision from
a private enforcement perspective is Section 45, which deals with
conspiracy. The most commonly relied upon provision is Section
45(1)c), which srates thar every person is guilty of an indictable
offence who “conspires, combines, agrees or arranges with another
person ... 1o prevent or lessen, unduly, competition in the produc-
tion, manufacture, purchase, barter, sale, storage, rental, trans-
portation or supply of a product...”

Evidence of misconduct

There need not be a prior conviction for a plaineiff to bring an action
under Section 36 alleging an offence under Part V1 of the Act. How-
ever, from a practical perspective, most private actions arise either
after or inanticipation of a conviction. This is because Section 36(2)
of the Act provides that the judicial record relating o a conviction
under Part V1is proot that the convicted person engaged in conduct
contrary 1o Pare V1 in the absence of any evidence to the contrary.
This provision applics whether the conviction was the result of a
negotiared plea bargain or a contested trial. In facy, it has been many
vears since a Canadian cartel conviction was the product of a trial
rather than a negotiated agreement. Accordingly, the judicial record
usually consists only of the indictment, an agreed statement of facts,
the plea and the finding of guilty and imposition of sentence. Accused

who are negotiating guilty pleas know thar the agreed statement will
become the centrepicce in any follow-on civil litigation, and much
of the criminal negotiation centres on the form and content of that
statement,

1n the last few vears class counsel have become more aggressive
in starting private competition law cases earlier 1o pre-empt com-
peting suits. It is now common to see Canadian class actions com-
menced before there is a plea in Canada and, with increasing
frequency, contemporaneous with the initiation of a cartel investi-
gation in the US or {exceptionally) Europe. These cases routinely
recite US guilty pleas or, if none, then Canadian or US grants of
amnesty {usually disclosed in securities filings) as ‘evidence” of anti-
comperitive activiy,

Atternative causes of action

Most plaintiffs in cartel matters rely aot only on Section 36 of the
Act but also on common law conspiracy and a variety of economic
torts. The torr claimns are unlikely to expand the bases of Hability.
However, depending on the jurisdicrion, they may carry longer lin-
itation periods. They may also support requests for velief such as
interlocutory injunctions, punitive damagies or equitable disgorge-
ment that are not available under Section 36 of the Act!

International cartels
Canadian cartel litigation rarely involves purely domestic conspira-
cies. Instead, Canadian litigation has focused on North American or
global conspiracies affecting Canada as well as other jurisdictions.
This reflects both the larger scale (and therefore greater potential
recoveries for plaintiffs and their counsel) of international cartels and
the fact that Canadian plaintiffs can coat-tail on the parallel US crim-
inal and civil proceedings thar often occar priov t those in Canada.
International cartels affecting Canada are usually entered into
abroad and merely implemented in Canada. This usually raises juris-
dictional questions: can a foreign conspirator be brought before the
Canadian courrs? Such questions, however, arise principally with
respect to criminal prosecutions. Canadian courts have determined
{in the context of the Vitamins Litigation) that they have personal
jurisdiction over foreign defendants who are alleged to have entered
into foreign conspiracies affecting Canadian commerce.

Class actions — general

Almost all Canadian comperition faw lirigation in recent years has
been conducted by way of class actions. Large purchasers have occa-
sionally sued cartel participants in traditional litigation, and direct
purchasers were few enough to sue as a group (rather than a class)
in respect of the graphite electrodes cartel. But class proceedings have
really been the order of the day.

Most Canadian provinces now have formal class action proce-
dural rules. Even those that do not are entitled to handle class actions
on an ad hoc basis following general guidelines from the Supreme
Court of Canada that roughly mimic the formal rules 10 place in
other provinces.

Qutside Quebec, the test for certifying a proposed class pro-
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ceeding is more or less the same. It generally requires the plaintiff co

satisfy five criteria:

*e The pleadings disclose a cause of action

*e There iy an wdentihable class of two or more people

se The claims of the class members taise common issues

*e A class proceeding would be the preferable procedure For resolv-
ing the common issues

*e ‘The representative plaintiff would fairly and adequarely repre-
sent the class, has produced a workable plan of proceeding and
has no interests in conflict with other class members on the com-
mMon 1ssues”

Unlike US Federal Rule 23, the certification test in most Canadian
provinces does not include a predomination requirement under
which common issues must predominate over individual issues if the
class is ta be certified * Nevertheless, the preferability clement of the
usval cerrification test has been held to include a requirement that
the resotution of the common issues will “significandy advance the
action™.” Accordingly, outside Quebec, it is not enough for the plain-
tff merely to establish the existence of some common ssues.

Although the need for extensive evidence on certification motions
was originally doubted by a number of courts, the Supreme Court
of Canada has now confirmed that evidence 1s required on each of
the clements of the certification test except disclosure of a cause of
acton. It has now become common for the parties, and in partic-
ular the defendants, to amass large records cousisting of lay and
expert industrial and economic evidence on the monion.

There have been a number of Canadian cartel class actions cer-
tified on consent for settlement purposes. While each of the five cni-
teria for certification must be satisfied even for settlement, the courts
do not require satisfaction to the same standacd as in contested pro-
ceedings. The courts are mainly concerned with whether the settle-
ment is tair and adequate to the class and whether there is an
appropriate plan for distributing the settlement proceeds. The courts
essentially assume for the purposes of the settlement that there is a
cause of action, a common issue and that a class proceeding is prefer-
able—preferability in this context has more to do with making and
implementing a settlement on behalf of a class than anything else.
Certification for settlement has no precedendial effect. Canadian
courts have dismissed certification motions contested by some defen-
dants even after cernifying the same class action for settlement pur-
poses in respect of other detendants,

Competition law class actions

No competition law class action has ever been cerrified in Canada
ioutside Quebeci on a contested motion. Only two competition law
cases outside Quebec have even reached the contested certification
stage. And only one of these was a cartel case. Certification was ulti-
mately denied in both instances, with the carrel decision reaching the
highest appeflant court in Ontario before leave 10 appeal o the
Supreme Court of Canada was denied.”

A number of practical and substantive issues arise with respect
10 proposed cartel class actions in Canada.

The key feature of Canadian carte! class actions, and the most
important difference berween Canadian and US class action law, lies
in the counts rejecuon of the US Hlinois Brick doctring as a univer-
sal response to indirect purchaser claims.™

In Chadba v Bayer, the Onearia courts etused ro certify an indi-
rect purchaser case involving a proposed class of homeowners who
alleged price-fixing of iron oxide pigments allegedly used to colour
the bricks in their houses. The cours held, in part, that a class pro-
ceeding would not be preferable because the plaintiffs had failed 1o
demonstrate any common basis for tracing the alleged overcharge
from the manufacturers, through a welter of distribution chains, and

into the purchase price paid for their houses.

This approach is consistent with the concerns expressed by the
US Supreme Court in flinois Brick. However, the Onrario courts
refused to adopt the doctrinaire US approach by making a blanker
ruling that consumer cases were incapable of being certified or that
indircet purchasers had no status to sue. To the conteary, the courts
expressly stated that end consumer or indirect purchaser classes are
capable of being certified on appropriate evidence.

As important as what this decision says is what it imples. First,
it is open to indirect purchasers to prove that harm from cartel behav-
jour was passed on to them by direct purchasers. Second, as a corol-
Jary, direct purchasers are not deemed to bear all of the price-fixing
harm. And finally, if plaintiffs at different stages of the distribution
chain can debate the degree ot pass-on, so can defendants. Unlike in
the US, thercfore, defendants have a pass-on defence to raise in direct
purchaser litigation.

The express and inphicit culings in Chadba have spawned some
practical resulrs, The first is that most Canadian carre) class actions
now consist of neither direct nor mdirect purchaser classes bur rather
a combination of both. Plaintffs’ counsel have proposed ‘universal’
classes consisting of every possible plaintiff, from the initial direct
purchasers to the last end consumers. Their theory is thatif all direct
and indirect purchasers are included, then all of the harm must have
been suffered somewhere in the class.

This approach raises obvious conflicts amongst the class mem-
bers. While the class may have common cause against the defendants,
they clearly have conflicts amongst themselves with respect to the
question of who suffered harm and how any recovery should be allo-
cated, The point has not been directly contested, but class counsel
have suggested thar the courts should first derermine Hability and
assess global damages icalculated as overcharge umes volume at the
direct purchaser level). They argue that the universal class could
thereafter be divided into appropriate segments for a subsequent lit-
igation to divide the global damages amongst them.

A second practical result of Chadha is that theee has been very
litle opt-out experience in Canada. Unlike in the US, a direcr pur-
chaser who opts out of a Canadian class settlement to pursue indi-
vidual litigation will be met with a pass-on defence and an allegation
that it suffered little or no harm. There are no treble damages in
Canada to offset this risk. Accordingly, the only direct purchasers to
pursue individual litigation thus far have done.so before class sertle-
ments have been reached, typically in an effort to either make an ear-
lier recovery or profit from business factors in Canada or elsewhere
that may give it unique bargaining leverage.

At a procedural level, another key (and frustrating) difference
between Canada and rhe US is the lack of any formal coordination
among different courts handling proposed class actions by different
counse] respecting the same carrel. The senior superior courts that
typically handle cartel class actions are provincial, not federal. There
is no Canadian equivalent to the US MDL system. Where overlap-
ping claims or classes in different provinces cannot be resalved or
coordinated informally by negotiations among competing class coun-
sel and the various defendants, cumbersome and inadequate motions
invoking forum conveniens or similar doctrine must be taken. There
is as vet lirtle guidance from the courts on how these issues will be
resolved, although proceedings currently pending in a number of
cases may shed some Jight.

More typically, class proceedings are started in a number of
provinces at the same time by counsel working with one another on
a co-ordinated basis. These counsel usually identify one jurisdiction
as the lead’ jurisdiction in which certification and, potentially, the
merits will be litigated. It is becoming more common for certifica-
tion (authorisation; to be pursued first in Quebec because of s eas-
ier test and reduced threshold, although the limits imposed on who
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can be class members make Quebec Jess useful as a jurisdiction for
trving the case on its merirs.

Cross-border litigation

Many Canadian cartel cases are ‘copycat’ cases derived from earier
ongoing US litigation. US class counsel often assist Canadian coun-
scl in formulating the case and reviewing the facts. Canadian courts
have acknowledged these arrangements by approving counsel fees
that expressly include fees payable to US counsel.

The cross-border nature of much Canadian antitrust litigation
has raised a number of issues. The first involves cross-border dis-
covery, US cases are usually well into the pre-certificadon or even
merits discovery when parallel Canadian class actions are com-
menced. US courts have now begun granting inrervener orders in
favour of proposed Canadian classes so that Canadian class counsel
can be included within US protective arders for the purposes of
obtaining the documents and reviewing the rranscripts generated in
the US discovery process. Accordingly, Canadian class counsel are
starting to get extensive discovery m the US before they have sought
certification or have any discovery nights in Canada.

Another issue arising from cross-border antitrust litigation stems
from US class action settlements on behalf of classes that include
Canadrans. Such settlernents raise the guestion of whether those set-
tlements bar Canadians from bringing their own linigation in Canada
if they do not expressly opt our,

in the Auction House conspiracy litigation, a settlement was
reached in New York on behalf of classes that included non-US pur-
chasers, including Canadians. There was, ar thar time, an existing,
Canadian auction house class action. Canadian class counsel worked
with US class counsel, satished themselves that the US sertlement was
in the best interest of Canadian class members and, ultimarely, had
the Canadian class action dismissed so that Canadians could partic-
ipare in the US deal. However, in the McDonald’s contest litigarion
{not an antitrust case, Canadian class counsel resisted an effore by
the defendants to dismiss a proposed Canadian case on the basis thar
the Canadian class was subsumed within a North American class on
behalf of which a sertlement had been approved in the US, The Cana-
dian courts refused to disrmss the Canadian case, initially on the basis
of inadequate notice in Canada of the US settdement. However, the
courts left open the distinct possibility thar a US settlement might
bind unwitting Canadian class members and undercut, or terminate,
Canadian class proceedimgs.™

Conclusion
By mid-2003, theve had only been abour 235 to 30 compention law
class acoons commenced in Canada. As noted above, noue has been
certified for litigation purposes. But although many have sertled,
there is a growing number of cases in the judicial pipeline. Some, if
not many, will proceed to a contested certification hearing. The
courts” veaction to proposed universal clas

es and the economic evi-
dence that will be adduced with respect to any case mvolving direct
purchasers remains 1o be seen, and will provide useful guidance for
practitioners and defendants over the next few years.

Administrative proceedings - reviewable trade practices
Reviewable practices

Part VIIT of the Act includes provisions dealing with trade pracrices
that are reviewable by the Tribunal. These include abuse of domi-
vant position, exclusive dealing and tied selling and refusal to deal.
The Tribunal’s remedies are largely behavioural—directing a person
found o have engaged in a reviewable practice to take or stop tak-
ing cerrain steps. The Tribunal may also order a person to pay an
“administrative monerary penalty’, a thinly disguised fine, in certain
CIHTUMSTANCES,

Private access to the tibunal

Until 2002, only the commissioner of competition could initiate 2
proceeding before the Tribunal to consider an alleged reviewable
practice. However, amendments to the Act have granted a limited
right to any aggrieved person to initiate Tribunal proceedings.’ Any
person may now apply t the Tribunal for leave to make an appli-
cation to the Tribunal for a finding that another person is improp-
erly refusing to deal or is engaged m exclusive dealing or tied selling.
Private parties are not currently entitled to seek leave o imitiate an
abuse of dominance proceeding. Only prospective behavioural reme-
dies are available i private proceedings: neither penalties nor dam-
ages may be awarded.

Process

There are several hurdles a private applicant must overcome before
being granted leave to commence an application. First, the Tribunal
may not consider applications respecting matters that are currently
the subject of an inquiry by the commissioner or that were the sub-
ject of an inquiry discontinued because of a seitlement involving the
commissioner or, finally, that are subsumed in an application already
submitted by the commissioner to the Tribunal. However other mat-
ters, including those regarding which the commissioner has discon-
tinued an inquiry other than by way of settlement, are available for
consideration. The Tribunal is expressly forbidden from drawing any
inferences, one way or the other, from the fact that the commissioner
has {or has not) taken any particular step in respect of the marter.

The other preliminary hurdle that a private applicant must over-
come involves the test for leave, The Tribunal has been given a gate-
keeping function. Leave is only to be granted if the Tribunal has
reason to believe that the applicant is “directly and substantially
affected in the applicant’s business™ by impugned conduct consti-
tuting one of the kinds of reviewable practice amenable to private
applications.

There have been a namber of leave applications filed since the
Act was amended to introduce private access. Some have been
granted, but most have been rejected. The jurisprudence remains
somewhat mixed in terms of the application of the leave test. How-
ever, it is arguable that an applicant must not only demonstrate sub-
stantial impact but also provide reasonable grounds for the Tribunal
to believe that each of the elements required to be proven to estab-
lish the alleged reviewable conduct is capable of being demonstrated.
No private application has vet been determined on its merits.

Notes

1 David Kent practises litigation in McMilan Binch Mendelsohn’s Toronte
office. He is a member of the competition group and chair of the
litigation department’s class action group. Martin Low is a partner in the
competition group and has represented clients in @ number of cartel
based class actions in Canada.

2 RSC 1985, ¢ C-34, as amended.

3 Some of these provisions will be removed from this part under
legisiation currently before the Canadian Parliament.

4 Whether these remedies will. in fact, be granted in cartel cases has not

yet been determined! by Canadian courts. For example, it is unlikely that

punitive damages would be awarded against a defendant that has

already been convicted and sanctioned criminally.

Vitapharm Canada Ltd v F Hoffmann-La Roche Lid (2002), 20 CPC (5th}

351 (Ont SCJ).

& See Western Canadian Shopping Centers inc v Bennett Jones Verchere
{2001), 201 DLR (4th) 385 (5CC).

7 This iteration of the criteria is from Ontario’'s Class Proceedings Act,
1992, SO 1992 ¢ 8, 5 5(1).

8 But see British Columbia's Class Proceedings Act, s 4 (2)(a)

O Hoilick v Toronto {City), 2001 5CC 68 at para 32.

o
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10

The Quebec class action regime is quite different from that in the other
provinces. The test for “authorising” a class action does not include an
overt preferability requirement, the procedural steps on an authorisation
motior are truncated and class membership is restricted to individuals

13

See Price v Panasonic Canada inc. {20001 O No. 3123 {8CJ) and
Chadha et al v Bayer inc et af {1999, 45 OR (3rdy 29 {SCJ): rev'd
{2001), 54 OR (3rd) 920 (Div Cty; aff'd {2003}, 63 OR (3rd) 22 {CAy
ieave 1o appeal dismissed {2003), 65 OR (3rd) xvii (SCC).

and companies with fewer than 50 employses. 14 Hinois Brick v illinois, 431 US 720 (1977); see alst Hanover Shoe Inc
11 Hotlick v Toronto (City), supra. v United Shoe Machinery Corp, 392 US 481 (1968).
12 Gariepy v Shed! Oif Co. el a1 (2002), 26 CPC (Sth) 358 (Ot SCH. 15 Currie v McDonald's Restaurants of Canada Ltd {2005), 74 OR (3d) 321
{CA).
16 See, generally, Section 103.1 of the Act.
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Founded in 1903, McMilian Binch Mendelsohn provides a full range of business tegal services
and advice to corporate and financial services clients in Canada and abroad,

The McMillan Binch Mendelsohn competition group is recognised nationally and interpation-
ally as one of Canada’s pre-eminent competition law practices. {t advises domestic and inter-
national clients on all aspects of Canadian competition law, with an emphasis on complex
mergers, cartels and abuse of dominance cases.

The group advises merging businesses and affected parties on all aspects of domestic merg
ors and co-ordinates merger clearances around the world. The group aiso handles both civil
and criminal Competition Bureau investigations and prosecutions as well as private actions
vefore the Competition Tribunal. Group members have been involved in most high-profile
Canadian antitrust class actions. And for more than 30 years, McMillan Binch Mendelsohn has
aiso played & leading rote in shaping the development of competition law and policy in Canada.
Group members are individually ranked as leading practitioners in every important legal direc-
tory and members have leadership roles in key bar associations and business groups. The
group's closely developed relationships with ieading antitrust iaw firms around the worid
enhance its ability to meet client neads for sophisticated international competition services.
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