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I)riv,itc .tlri~tru\t litls;~t~on rr r  (:anatlrc ftxiisc\ tii..inIy on two Jibtinct 
kinds 01 alleged r-nlx.oniiuct mli t'lkrs place In rwo very ditfcrcnr vcrwes. 

C,rlrnin.tl beh.t\iour, 1nc111ding carrel.;. t r iggm traditional c~vil 
lit~g,irion fwtore thc courts i u d l y  hy way of class ' ~ ~ ~ t i o n j .  C'ertain 
ncrn-srtininal reviewahle rradc practices, such as reflisnls to deal, niav 
tnggcr p r ~ v m  adnr~n~ar,~trve prncecdmg bcfore the (:.~nadiaii Cclni- 
pet~tion 'rrihunal irhr frtbun.ll;. 111 either c.ts(: thrrc is a sertes oi 
ptc111 \xit very d t f f c ~ e ~ ~ t  rcn~ixhcb av~i[ahle. 

&'hx tollo\w hrlow ts .? review of borh oi thew routes to pri. 
\xt arititrukt cntorce~ne~tt it1 ( anaita, together -with ao indication of 
sorue ot  the ke\ ctitfcrcnces bezween private C;tnadim and 13 car- 
tel Img~tion.  

Civil litigation - crirnlnal conduct 
The private rrght of actioc 
The Canadian ( 'rrrnpt~~rir~n irhc Act) ' ,gowrrt\ coinpctiriotr issuch 
nriwy trorn conirnsrci,d ;ictiv~u throughot~t 0~11.iJ.t. Seition i f >  pro- 
i.~dcs ,I yrwnrc rixhr ot action in rcspecr ot the crirriin,~l oft'enccs urtder 
the :\LC. :\ pt>win nil\! w: .In)onc who coinrnlts ;I crirnin;~I o i h e  
~ m k r  rhr, , \ ~ t  !<IS \\,ho hi115 i11 comply tsitli A .I r~hun.tI or court order 
niaJe itntlcr the A ~ t i  'l'lic. platntrii 1s cntitlscl to rccovcr its ,titud l o s  
o r  d:inr.lec flow~ng trwn :Ire oilc.ncc--(.>nail.a dues not have a tre- 
I& ~i.rrn;ige regline. 7l1e pl.1iiitift   nay also rrivvrr rhr tull cost ot 
iiivestigatxrn a ~ i d  Ivg,~l proccerlings. .Any wcli action must bc hrottght 
within two ye,trs of the i i ~ y  or\ whiih the conduct w.1~ engaged in or 
rile da!. c~n tvhicli any t & t d  crirnin.11 prtrcc~rlii~gs wcrc ct~sposrd of, 
~ I i ~ J w v i  is I'i~cr. 

I'hc srlirnitn! oftencc pwvlsrtrn\ are ton~tti rtl I'.irr V1 of the k t .  
'1111s pan ~ncludcs rzlati\cly csotic offencei relatin;: rct pyramtd sale<? 
rnisle,id~ri~ .tdvcrtivng. iicccprtue rrlcinarkerins, rciale price main- 
renmce ,ind price cii~crirr~iri~ir~or~. 1 lo\vcvcr. tit,: key provision trorn 
a prlwtc e~ltorcclrient psrspcctivc IS h t i o n  45. d i i c h  deds  w t h  
conspiracy The most cl)mnionly relwd upon prosi.;io~i is Section 
4i!l \ici, which $rates rhat cvcry pcrwn is guilty oi an indictable 
otYencr who ‘.conspires, ~ort ib~ncs,  agrees or  arranges with another 
person ... to prevent or Iewri, t~ntluly, cornpetirior~ in the produc- 
tion. manutacture, purshasc, barter, sale, srorage, reittal, trans- 
porration or supply of 'I product ..." 

Evtdeticc of misconduct 
'l'here nced not he a prcor conviction for a plainritf to Ixing an actlort 
under Sectitrn 16 .tlleg~ng an oifcoce tinder 1'ar.l \?I of the Act. How- 
zvcr. trotn .I pracricd perspct iv~,  ntnsr priv'~te actions arist; rirher 
ahel or in anticipatiijn oi a conviction. T h i ~  1s hccnuse Sectio~i 3h(Z) 
o t  the .Act provide, that thr juciicial record relating to a conviction 
irndcr Parr VI is proot that the convicted p r s n n  engaged in conduct 
i.irnrrar\ to  I'srr VI in the ahsmce of any cviclenzc to the c1jntrat.y. 
I his ~ w v t \ ~ o n  ;~pplics wIic.thcr the conviction wss the result of a 
negotixed plcn hnrgain or n conresred trial. In fact, it h ~ s  been rtvany 
)car\ since ,t (':trtadi;tn c m r l  conviction vvas rhe prodt~ct of a trial 
rather than .I 11e;otiatcd agt-eelnrn~. Accordingly, the judicial rrcord 
~lsually curiristr only of rhc inci~itnient, an t greed sratetnent of facts. 
the plca a i d  rhr tind~rrg of guilty and irnpo\itm of serrtewr. Acsusrd 

who ;trs riegt)riating gtiilry pleaz know rh,ir thr: ngrced >t;llcmenr will 
beconie the cenrrepi'ce in any follow on civil litigation. and n ~ t ~ c f t  
of the crintin,d ncyrtiatrt,ri centre, ori the form and conrenr of that 
sr,ltt:~~icnt. 

In the last few y r m  il;tss co~insrl t i ; w  trcc.on~c iriorc aggrtwvr 
in starting privdte conipetiriorr lrtw cases r.triter to I>re clllpt C0111- 
peting suns. It is now conrmon to  sce (;i~rrad~;m chss ac t ion  coin- 
inencrd beh)r? there 1s a plea in (:anada and, with ~ricrc~isirig 
treqitcncy, ccontcmporaneous with the initiatinn of ;* cartel invesri- 
g;~riun in the IJS or (exceptionally) Curope. 7'hesc cases rourinely 
recite US guilty or ,  if none, thcn (:anatiian or  l i S  grants of 
atnnesry (ustially tlisclosctl in sccurltics fillnssj as 'cvdcncc' of anti- 
co~nperirivc activiry. 

International cartels 
Canadian cartel litigation rarely involvca purely dorricsr~c cc~nspir.~- 
cies. Instead. C:anadian litigation ha, ioi i iwl  on Sorrh Atncr~cart or 
global conspiracies affecti~lg (;an.& a\ well ,IS other ~urisdictions. 
'I'h~s rrtlecrs both the 1.1rger scale [and therctorc gr~,atcr  potcnrial 
recoverich tor plainritfs anif thrir counsel] of inrc~rnilriorial iar tds  and 
the f : ~ t  t h ~ r  (:dn.dimi ~ I ; I I I I I I ~ ~ ' Y  can Loat-t.t~l ori 111s parallel lJf a in i -  
inal .irtd civcl ~xocced tnp  L I I ~ C  o j fct~ (XCIII pr iw t o  tlirr~c in (:.inaila. 

International 'xitrls affecting i:anad,l arc uw:iII? ct~terecl ~ n t o  
ahroad m d  rnerely ~rnplernentccl in C:anad~. This uw,~lly r a w s  ic~ris- 
dictional questions: call a fcrreigir conspitaroc. br brought 1)efore rhe 
C'tnachn courrs? Such qucsrlons, howcvcr, arise principally w:ith 
rcspcct to cr~minal priisecutionc. C,anadi,ln courts h ~ v c  dcterrnii~ed 
(in the context of rhc \Jitnnins I,iti.yotron) rhat they Ivave personal 
iurisdiction over foreign deterrclants who are alleged t o  have ent~mxi 
into foreign conspiracies affecting ('anadian coinnierce.' 

Class actlons - general 
Alnrost all Canadian competition law litigation tn rrccnr yi:,jr\ has 
bccn conducttd by way of c l : ~  ,tctiorls. I.:~rgc l l ~ ~ r ~ h a ~ c r ~  have OCCB- 
siol~ally sued cartel particip.~nts in tratlittonal litisation, 'ind rlircct 
purch,~sers werr fen: L ' I I O U ~ ~  to allt' as A grol.ir) (r,ltht:r tha11 a clas,~ 
in respca of the graphite electrtrder sartcl. But clnss prccoedi~ip\ hnvs 
really beeti the order oi  the day. 

Most (:ariadim provinces ~ i o w  h ~ t c  Ior111:i1 il:m J C ~ I O I I  pi.occ. 
dural rules. h e n  thosc tliut d o  nor are entitled to Ii~indlc clnss xrion.; 
on an ad IIW hasis following gencral puidcltnes h n  the Supreme 
Court of Canada that roughly rllirnic the furrridl ~ u l e s  in  p h e  in 
other provinces." 

011tl;ide Qilehec, thr rest for certifyirrg a proposc~l ~las . ;  pro-  
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Cross-border litigation 
V.iny C ~ n a d i a n  sancl c.ws are 'copyc.~' cases derived from carficr 
t)llgOillg l.:S lit,~gar~on. li',  lass co~111sc.l often cissist C a n d i a n  coun- 
scl in torniulmng the wsc and revrewmg rhe facts. Canad~an co~lrrs 
hare ,~cknowlrtlgetl rhesr arr,ingements hy approving cc~unsel tees 
rhar cupred:  inclutlc ices pay'~hlc to [I\ i o u ~ ~ s r l .  

J'hc crucr-brrrclcr ri;lture 0 1  niuch (:anaJi:iil antitrust lirlgarion 
hnz r a ~ w d  .I n u ~ n h r r  Itrues. I'he first invcrlvrs cross-border ~11s 
i.tn cry. US cnics arc ~ ~ s i ~ a l l )  well into rhc prt:-iertiticat~ori or i.bcn 
merlrs dibiovcr\ bviieii parallel S.,tnadian cl;t,is actions are c o w  
r n ~ n ~ e d .  I;\ court\ have I ~ I J L V  hegun ~rdn t tng  intmvmer o lden  in 
i.wour of y r c ~ p w d  C;ari:~d~ar~ ~lasscb 30 that (?an~diari claw iou~lsel 
can be incl~~dct l  wirhin IJS protecrive clrtlers tor the purposes of 
obta~ning the doct~rnerit\ and rcvltwlng the transcriprs generared in 
11ic liS tlisiover>- pi-ozrs~. .\ccordingly, (;anadian class counsel are 
itarring r o  get tlxtenslse discowery in the t ? S  hefore rhey have sought 
xrtificmon or  have any d ~ u o v e r y  r~glitb In Cm~ada.  

Another !\sue anstng from cross-hordes ant~trust litigation sterns 
from US class action aeltlernrnts on beh~l f  of classes rhat include 
( .anadms.  Such setrlerwnts r&e the question oI whether those set- 
tienxnts h.1~ C. . in~dm~s f n m  bnrrgirip their own litigation in Canada 
li the\ do nor cuprrssly opt our. 

In the Awcticm Ilouscs  ori is piracy lirigaticn, a settlemtmt was 
rc;lchc.rl in S e w  York on behalf of classes that included oo11-LlS pur.. 
chasm,  illciudirig C;,in.uhans. There was, a t  thar rime, an existing 
(.ar~aci~,~n a n c r i ~ ~  house c l m  action. (.,onad~an class counsel worked 
 will^ I ;S c l a s  cou~~scl ,  sa t ld i~d  t h ~ i ~ ~ w l v e s  rhat the 1JS smlement was 
in r l i ~  hcst tnrerrrt r)i i'anadian elms mcrnbers and, i~ltiniarely, had 
the Can.i&an J a s s  acrlon J~sini.i~etl so rhsr Cmadians could partic- 
ipare in the U S  dml. I-iowever. in the McDanald'r iontest lirigaion 
inor an antitrust rase), Candian  class counsel res~stetl a11 c f h  h y  
rhc detendan~s to d i w r s ~  3 propowl (:nnadia~i msr  ~ I I I  the h a m  thar 
the (.ansdiaii c.l.3.;~ \v.ts rul)aumcd \ V I ~ I I L I I  J Nor.~h Arncr~can class OII 

1xhaIfof a.liiLh .I sc t t l~~m~i i r  h.d hzrn appwved in rhe I S .  'I he (;aria.. 
ciran court\ rctci\ecf to cii\nrrz~ ~ h c  ( .u~;itiiarl case, ~nit~ally on the basis 
nt rn~dcqua!c ~ ~ o t i c t ~  in (',inatla of rhc US s d r r n e n t .  I Iowever, the 
i cwrs  ictr open the di,:lrict pcwhility rhdr R IIS settlement inight 
Ivnd c~ri\tirt~ng (.aci,itii.in (la.;, rwrilbcrs and unrlcrcur, or rern>inate, 
C:anatli,~n class prococtlings.~' 

Conclusion 
Ry in~d-tilO.~, tlin.c. had  only been :hour 75 to 30 iompzt~tion law 
class ai.rionz sommenied III Ca~iada. As noted above, n o w  tiah been 
cerritied tor litigation purposes. I h r  alrho11gh tnaliy h m e  settled, 
rherc is grtrwlng nurnher oicares In the judicxl prplinc. Somt. it 
not man); \s111 procurd ro a conresred ceirifisatiori hearing. 'l'he 
i ,~u i t r '  ieacr:ort t o  proposed ~lnwc.r\al c l~ssc\  and the cyononiic evl- 
dwcc that \sill in, adduccd w ~ t h  rc,spcct t t ~  m y  case involving direct 
purchasers rct l~~ir is  111 be seen, ant1 will provide usetul guidance tor 
praitlrwner\ arid detendanrs over the nest few years. 

Administrative proceedings - reviewable trade practices 
Reviewablc practices 
Parr Vlll of the Act includes proiisions dealing with trade pracrices 
that arc. revicwahk by the 'Iribunal. Thesc ~ncltlde abuw ot clomi- 
nanr positcon, e x c l u s ~ ~ e  dealing and tied sellirlg and refusal to Jcal. 
l'he 'lr~bunal's rmmedres .we largely behav~oural-llirecti~ig a person 
toutid to have cnpgst l  in a reviewahle pracnce to rake or  stop tak- 
mg certain 5teps. The 'I'r~hunal rna) also order a person to pay an 
'adn~~nirtr;~rive nlonrrary ptmlty', :I thinly d~sg~~iscr l  fine, in certain 
< i r w i n \ t ~ i i w ~ .  

Private access  to the tribunal 
LJntd 2.002, only the co~nrnissioner of competxion i001d cnir~ate a 
pruceedrug betorc the .Tribunal to  consitler an alleged rt:riewahle 
pracrice. However, amend~nenrs to  the ,\a h3ve gralitc~i a limited 
right to any aggrieved person to  initiate 'ltihunal proceedings." Arry 
person may now apply to the Tribunal for Icavt: to  m.ik an ~py11- 
cation to the Iribunal for a finding that another person is irnprop- 
crly refttrirlg to deal or is cngaged 111 ewcluslvc dcal~ng or  tied sell~ng. 
Private pmtics ,ire not currently entiticd to seck lcavr trr in~tiatc. an 
'~huse ot dominance proceeding. Only prospective hehaviouml r'nie- 
dics are available m pr~vatc proceedings: neither pcn,iltics nor daii-r 
. igs  may be awarded. 

Process 
'i'herr are several hurdles a private spplicant musL orcrcolnc before 
being gmnred leave to  commence an spplicarion. First; the 'I'rihunal 
inay not coosider applications respe~nirlg rrlatter* ttiat arc currently 
the suhjecr of an inquiry hy the co~nnlissioner or that "err the sub- 
jccr ot an inquiry d~scontmuccl twcausc oi it sctilernrnt ~r~volving the 
commissioncr or, tinally, chat .trc wbsumcd in an application alrcady 
suhruittcd by the cornnlissioner ro the I'rihunal. However other mat- 
ters, including those regarding wtuch the comm~ssioner has discon- 
tinutd an inquiry other than by way of settlement, are ava~l~ihle  for 
c.oi'~sideration. The Tribunal IS expressly f txb~ddal  from drawing any 
inferences, one wav or the other, horn the facr that the ic~nlcnisai(ulcr 
has lor has not) raken any particular step in rc\prct of the nmtcr. 

'['he other preliminary hurdle that a prlvatc applicant miist ovcr- 
some involves the test for leave. The Tribuml has been given a gate- 
kceping function. I..eave is only to he granted it the 'IIribunal has 
reason r o  hclicve rhat the applisanr is "directly and subsrantinily 
affected in rbc. applicant's busmess" hy i~npugnetl conduct cr)nsti- 
ruling onc ot rhtb kinds of revre~vable pracrice amennhle io privdre 
applicarions. 

f'hcrc have heen a nun~bcr  oi lcavc app l~ca t~ons  filed since the 
k t  W A S  3111ended to introdwe pnvate access. Sorw have been 
granted, hut mosl have heen rejecred. T'he lur~cpr-i~denct~ remain.; 
sornt.~\.liar mixed in terms trf the application of thc Ic;ivc tcst. t..hrw- 
ever, it ib ~rguable rim an appl~car~t   nus st nut only i ic~i~t~n\rratc  sub- 
ctdntial in1p;x.t hut also provdc reiisonablc growcls tor the 1.rihunal 
t o  believe that each of the elrmenrs required r o  be provcrr to estab 
lish rhe alleged reviewahle conduct is capable of k i n g  dcmonstrateci. 
N o  private applicxion has yet been determined (111 its merits. 
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1 David Kent practises litigatlon 111 McMlilan R~ncti Mendelsolin's Toronto 
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lltlgation department's class actlon group. Mrrrtm Low is a partner in the 
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based class actions in Canada. 
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punltive damages would be awarded against a dcfcndant ttiat nas 
already beer1 convicted and sanctioned cnminally. 
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(20011, 201 DLH (4th) 385 (SCC). 
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10 The Quebec class actcon regirne is qutte di!:ferc~l.~t frcm that in the other 13 See Price v Panasonic Canada lnc. [200Oj O! No. 3123 (SC.1) and 

provinces The test for .'authortsing" a class action does not include an Ctadha et at v Bayer Inc et a1 !199Y), 45 OH (3rd) 29 (SCJj: rev'd 
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1: Holbck v loronto Kffy!. sbpra. v Unftetl Sfroo .Machinery Corp, 392 US 481 (1968). 

12 Gancov v Stlel! Of! Co. el a: (2002). 26 CPC (51h) 358 (Ont SCII .  15 Curtre vMcDonalcl's Restac~mnrs of Camdtl Ltd (2005). 74 OR (3d) 321 
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16 See. generally, Section 103.1 of the A d .  
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rounded iri 1903, McMcllan Btnch Mendelsohn provides a full rangc of buslness legal servtces 
and advice to corporate and financial servlces clients In Canada and abruad 
The McMlllan Btnch Mendelsohn competition group IS recogncsed nationally and internaiion- 
ally as one of Canada's preemcnent cotnpetitlon law practcces It advcses domestic and Inter- 
natfonal clcents on all aspects of CanadIan competit~on law with an emphasis on complex 
mergers, cartels and abuse of domcnancp cases 
Ihe group adv~ses mergcng businesses and affected parties on all aspects of domestcc mere 
erb drld co-ord~ndtes rrierger clearances around the world The group also handles both civll 
drld cr~rrttoal Competction Bureau mvestlgatfons and prosecutforis as well as private actions 
before ttie Competctcnn Iribunal Group rrlembers have been cnvolved In most hlgh-profile 
Canadtan antitrust class actions And for more than 30 years, Mcklillan Bcnch Mendelsohn has 
also played a leading role cn Shaping the development of competition law and polfcy In Candda. 
Group members are cnd~vtdually ranked as leading practitioners cn every ~mportant legal dfrec- 
tory and members have leadership roles In key bar associattons and business groups The 
group's closely developed relationships with ieadtng antftrust law firms around the worfd 
enhance its ability to meet clfent needs fur sophtsttcated cnternattanal comoetltion services. 


