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Major Challenges in
Multinational Litigation

• Gathering Evidence & Conducting 
Discovery 

• Parallel Foreign Litigation



What We’ll Cover

• Cross Border Discovery Overview
• Obtaining Evidence in Canada
• Blocking Statutes
• Foreign Antisuit Injunctions



Part 1: Obtaining Evidence in 
Foreign Jurisdictions

February 13th, 2009



Obtaining Evidence
Two options:
1. Rule 26 – 38 of US Federal Rules
2. Treaty or Convention (e.g. Hague)

Presenter
Presentation Notes
When considering how to obtain evidence in a foreign jurisdiction, parties in a U.S. proceeding have two options:
1. Rules 26 - 38 of the U.S. Federal Rules of Civil Procedure (the “Federal Rules”), which have generally been adopted by the U.S. state courts; or  
2. The applicable international convention or treaty, such as the Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters (the “Hague Convention” 
The leading case on whether to use the Rules or the Hague Convention is Société Nationale Industrielle Aérospatiale:
The plaintiffs invoked the Federal Rules to seek discovery of evidence in France.
The defendants filed a protective motion to quash the discovery requests on the ground that French evidence could only be obtained through the Hague Convention. 
The district court denied the motion, and the appellate court denied a subsequent petition for review. 
The question before the Supreme Court in Aérospatiale was whether a party seeking to obtain evidence outside the United States must utilize Convention procedures before utilizing the procedures available under the Federal Rules. 
After examining the text of the Hague Convention, the Supreme Court concluded the treaty was intended to be a “permissive supplement, not a pre-emptive replacement, for other means of obtaining evidence located abroad.”
The Supreme Court also concluded that comity did not require federal courts to employ a per se rule of first resort to the Convention. 
Although the Supreme Court held that the Convention’s application was not mandatory, it further concluded that “the optional Convention procedures are available whenever they will facilitate the gathering of evidence by the means authorized in the Convention.”
Lower federal courts were left to determine, using a comity analysis, when resort to the Convention would be “appropriate” in any given case.




Three factor inquiry 
for use of Convention:

1. Particular facts of the case
2. Sovereign interests at issue
3. Likelihood procedures effective

Presenter
Presentation Notes
U.S. federal courts have adopted a three-factor inquiry for deciding whether to require use of the Hague Convention to obtain foreign evidence. The three factors are:
1. The particular facts of the case, including the nature of the requested discovery; and
2. The sovereign interests at issue; and
3. The likelihood that Convention procedures will prove effective 



Balancing Test

1. Importance 
2. Specificity
3. Origin
4. Alternative means
5. Foreign interests
6. US interests

Presenter
Presentation Notes
Federal courts may also apply the balancing test set out in Section 442 of the Restatement (Third) of Foreign Relations Law in considering whether to issue and enforce a discovery order under the Federal Rules. 
Those factors include:
1. The importance of the requested discovery to the U.S. proceeding.
2. The specificity of the discovery requests.
3. The origin of the information sought.
4. Whether there are any alternative means of obtaining the requested information.
5. The extent to which compliance with the discovery requests would undermine foreign interests.
6. The extent to which non-compliance with the discovery requests would undermine U.S. interests 

We had an international arbitration case where we were working for a branch of the US government against another Sovereign nation. We required certain information at a particular level of detail that was not available from the public record.  The Branch of the US Government had access through another branch of the US government but for political reason related to the relationship with the Sovereign nation, felt they could not provide us with this information…so we did not get access to it. 



Rules: Application

Three options:
1. Voluntary compliance
2. Rule 45 subpoena
3. S. 1783 subpoena

Presenter
Presentation Notes
The primary discovery tools provided in the Federal Rules for discovery of foreign non-parties document requests and depositions. There are generally three options when it comes to utilizing these tools. They are: 
1. Voluntary compliance: Such discovery will be limited in many cases by the laws of the foreign country. Such limitations may involve the style of deposition that is permitted to be conducted, the identity of persons authorized to administer oaths or be commissioned, and, most severely, the imposition of criminal or civil penalties. It is possible to avoid these limitations conducting the deposition in another country that does not impose any procedural limitations.
2. Use of a subpoena pursuant to Rule 45: Provided that the non-party can be found within the geographical and jurisdictional limitations of the federal courts’ subpoena power. If the non-party properly is subject to a subpoena under Rule 45, the non-party “is required to produce materials in that person’s control whether or not the materials are located within the district or within the territory within which the subpoena can be served.”
3. Use of a subpoena pursuant to Section 1783 of the U.S. Code: Provided the documents are in the possession of a U.S. national or resident located abroad. A subpoena for documents may be obtained under Section 1783 only if the applicant can show that the requested documents are “necessary in the interest of justice” and “that it is not possible to obtain ... the production of the documents … in any other manner.” With regard to depositions, A subpoena may be obtained if the applicant can show that the requested testimony are “necessary in the interest of justice” and “that it is not possible to obtain [the] testimony in admissible form without [a] personal appearance” �



Convention: Application

• Two options:
1. Letters of Request
2. Officers / Commissioners 

Presenter
Presentation Notes
The Hague Convention is a multilateral agreement that seeks to facilitate a reconciliation of distinct legal frameworks by establishing a uniform procedure for obtaining evidence located abroad in ““civil or commercial” matters.
There are currently over forty nations that are parties to some or all of the Hague Convention. Each of these nations had the opportunity to make reservations and declarations regarding the applicability of each Article to the Convention.  This makes application of the Convention different for each country, and the Hague Conference on Private International Law website is the best place to begin any evaluation of the applicability of the Convention in any given jurisdiction.
The Hague Convention provides two general methods for obtaining evidence, and each of these methods is described in broad strokes below:
1. First, through Letters of Request (sometimes referred to as Letters Rogatory).
The letter of request process begins when a party obtains an order from the U.S. court that a letter of request be issued asking the foreign state to grant an order that certain evidence must be produced.
A Letter of Request should typically be in the language of the executing authority or accompanied by a translation. 
However, unless a contracting state specifies otherwise, Letters in English or French are always permitted. 
It is best to consult local counsel regarding the requisite contents and format of Letters of Request.
Upon receipt, the Central Authority must transmit the Letter of Request to the foreign authority competent to execute it. 
The Hague Convention establishes that the foreign authority should normally apply its own law – including measures of compulsion for execution as if the Letter of Request were an order issued by the foreign state’s own authorities. 
Nevertheless, requesting authorities are permitted to specify a special method or procedure for use by the executing authority. Requested procedures ought to be followed except in those instances when they are incompatible with the internal law of the state of execution or impossible by virtue of internal practice or procedure. 
The Hague Convention does not define impossibility or incompatibility, nor does it provide examples of these two concepts.
2. Second, through diplomatic or consular officers and appointed commissioners.
The Hague Convention additionally provides for the taking of certain evidence abroad by U.S. diplomatic officers or consular agents and appointed commissioners. 
These methods of gathering evidence are limited in three key respects. 
First, unlike Letters of Request, U.S. diplomatic officers, consular agents and appointed commissioners cannot compel the production of evidence. 
Second, also unlike Letters of Request, these methods cannot be used to obtain documents located abroad and can be used only to take deposition testimony. 
Third, contracting states have the prerogative to declare that U.S. diplomatic officers, consular agents and appointed commissioners must first obtain permission from the foreign state prior to the deposition. 
As a result, this option is rarely utilized.
�



Safe Harbor Certification

• The European Commission's 1998 Directive on Data Protection, 
prohibits the transfer of personal data to non-European Union nations 
that do not meet the European "adequacy" standard for privacy 
protection. 

• The U.S. Department of Commerce, in consultation with the European 
Commission, developed the safe harbor framework to bridge the 
different geographical approaches to privacy between Europe and the 
United States.

• Being certified, in most instances, permits the company to transfer 
data between the EU and the US without the need for prior approval 
as this requirement is waived or automatically granted. 

Presenter
Presentation Notes
The U.S. Department of Commerce, in consultation with the European Commission, developed the safe harbor framework to bridge the different geographical approaches to privacy and to ensure uninterrupted and streamlined transfer of data between Europe and the United States.

The European Commission's 1998 Directive on Data Protection, prohibits the transfer of personal data to non-European Union nations that do not meet the European "adequacy" standard for privacy protection. The "Safe Harbor" framework to provide organizations with the information and means to comply with the Directive so they can produce and access data more efficiently, as might be needed to address time-sensitive e-discovery requests under the recently amended Federal Rules of Civil Procedure. 

Being certified, in most instances, permits the company to transfer data between the EU and the US without the need for prior approval as this requirement is waived or automatically granted. 

When you are actually conducting your discovery, it helps to work with an entity which has this certification, and capability to remove data from the EU under this agreement.  Unfortunately, it does not always address the blocking statute, which will obviously impact your ability to produce the information, but will at least help you determine if there is information that is worth fighting for. Additionally, in our experience, the first hurdle of actually getting access to view the data is fought harder than the production hurdle once the data has been exported…but I would like your input as to your experiences on this. 




The Best Laid Plans …What Else 
You Might Have To Consider

• Specific Company/Cultural View of 
Discovery.

• Government Policies Which 
Hinder Data Collection.

• What Happens at the Border.
• They Still Don’t Care.

Presenter
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Germany and the worker’s counsel where an approval is required from the employee of an company to access data on their computer, and one must approach the worker’s counsel to even have the right to approach the employee. In the end, it hinges on the employees willingness to provide access to information stored on their hard drive.  In certain large scale investigations, this has proved problematic in gaining access to information from Germany.
In some cultures which are less litigious than the United States, you may have some educating to do.  In conducting Discovery with a LARGE Japanese company, we had to go in and give a lecture to top management of the company to explain the procedures we were going to perform and why we needed the information etc. Even after this…we were not able to leave the company with the data…we had to return a while later to retrieve the data we collected after the company decided that it was OK.
Government policies:  For example, in India, for tax purposes (as was explained) Companies have extraordinary policies with respect to maintaining records of assets on the property…for example COMPUTERS.  We had clearance on one engagement to gather the data hard drives from a company, but then ran into problems when we tried to actually leave the building with these hard drives.  A large amount of extra time and paperwork was required to actually do so. 

Even with company approval etc, you need to have the right paperwork and make sure you have all the requisite proper documentation before you try to leave the country with physical data (i.e. hard drives, etc.).  We have had several instances where we have been stopped at the border, and departure has been delayed for some time, because the government is enforcing existing data protection laws.  I am thinking of one particular instance in Ottawa Canada.
 
Even if Discovery has been agreed upon between the parties, such as in an arbitration, the other side may decide that it is not going to participate in the production of data.  A current case I have in a former Soviet Republic, the state owned entity has stated that it will not produce data because it represents state secrets.  While the Tribunal on three separate occasions has rejected their arguments and compelled them to produce these documents, they still refuse.  They have succeeded in really irritating the Tribunal which they do at their own peril, but still, we had to produce estimates of what we THINK the data was on the other side for our model.  The outcome is yet to pass, but they have effectively dodged, at least for the moment, their discovery requirement. 



Part 2: Obtaining Evidence in 
the Great White North 

February 13th, 2009

Presenter
Presentation Notes
The relationship between Canada and the United States one of the closest and most extensive in the world
The two countries share the world’s longest undefended border 
They also have a daily bilateral trade of over $1.5 billion 
Both have a legal regime anchored in the tradition of common law




Overview

• Important to plan in advance:
– Significant differences from US discovery
– No treaty

Presenter
Presentation Notes
Despite this shared anchor, a number of differences exist 
One of the major differences is in the discovery process
This is compounded by the fact that, unlike many other countries, there is no treaty governing the taking of evidence between the two
A few of the more differences between the U.S. and Canadian discovery processes:
Only one representative of a corporate party can be examined.
An individual being examined must undertake to make inquires in order to provide answers to relevant questions asked at the examination.
Although written interrogatories are not typically utilized, the answers to undertakings provided at the examination are provided in writing (in a manner similar to written interrogatories).
Once answers to undertakings have been provided, a party has a right to re-examine on those answers.
There is an implied undertaking that none of the evidence or information disclosed during the discovery process can be used “for any purposes other than those of the proceeding in which the evidence was obtained




Obtaining discovery

• Not a Hague signatory
• Must use Letters of Request:

1. Motion in US court
2. Application in Canadian court to enforce

Presenter
Presentation Notes
The taking of evidence for use in a foreign proceeding is different in Canada than in most other jurisdictions because it’s not a signatory to the Hague Convention
Parties seeking to compel Canadian evidence for use in a U.S. proceeding must utilize Letters of Request 
This process involves two steps:
First, the party seeking the evidence must bring a motion in a U.S. court for a Letter of Request seeking judicial assistance from Canada (for ease of reference, the “U.S. Motion”)
Second, the party must then bring an application in a Canadian court for an order enforcing the Letter of Request, and to require the witness to produce documents and attend examinations under oath in Canada (for ease of reference, the “Canadian Application 




US Motion
• Letter must be issued through hearing
• No notice requirement
• Drafting considerations:

– Specific 
– Necessary
– In interests of justice
– For use in US litigation
– Substantial likelihood
– Scope 

Presenter
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A U.S. litigant seeking to compel a Canadian to provide evidence must start by bringing an interlocutory motion or application before the court in which the U.S. litigation is pending. 
Though Canadian law does not specifically require that the U.S. Motion be made on notice to other parties to the lawsuit, it does require that the Letter of Request be issued through a hearing.
The Letter of Request, together with the accompanying affidavit filed in support of the U.S. Motion, should reflect the factors that later will be considered by the Canadian court when it is asked to enforce the Letter. 
The affidavit is an important component of the U.S. Motion for two reasons:
First, it will itself contain useful evidence that will be referred to by the Canadian court. 
Second, although the Canadian court will show deference to the U.S. court, the Canadian court will likely “look behind” the Letter to see what supporting evidence was before the issuing U.S. court
Where the affidavit relies on the knowledge or belief of the swearing party, the source of that knowledge or belief must be explicitly stated – otherwise, a Canadian court will be wary of accepting the evidence contained in the affidavit 
While the exact information included in the Letter of Request and affidavit will depend on the particular circumstances of each case, there are some general principles that provide a helpful starting point when thinking about how to craft the U.S. Motion:
In view of the factors that will be considered by a Canadian court (which are described below), both the Letter and affidavit should be as specific as possible about the Canadian evidence sought.
The Letter and affidavit should establish that the assistance of the Canadian court is necessary in the interests of justice. In particular, the Letter should state that the issuing U.S. court was shown that justice cannot be served between the parties unless the Canadian evidence is made available.
It is also necessary for the Letter and affidavit to establish that the Canadian evidence cannot be obtained without the assistance of the Canadian court, which often requires establishing that the proposed witnesses will not voluntarily submit to examination. It is not sufficient to make a bare assertion that evidence sought is otherwise unavailable.
The Letter and affidavit should state that the Canadian evidence is intended for use in a pending U.S. litigation.
The Letter and affidavit should also establish that there is a substantial likelihood that the Canadian evidence will be obtained in the manner proposed by the Letter.
The contents of the U.S. Motion necessarily conveys the scope of the requested discovery. 
U.S. and Canadian laws on the scope of discovery vary considerably. 
The rules of civil procedure governing each Province require that the requested discovery be relevant to a matter at issue in the case.
“Relevance” is not interpreted as broadly under the Canadian provincial rules as under the U.S. Federal Rules, and Canadian courts will generally refuse to enforce discovery requests that are overly broad or general in nature on the basis that they constitute a mere “fishing expedition.




Canadian Application

• Once Letter obtained, Canadian 
enforcement application

• Discretion to enforce
• Reputable presumption

Presenter
Presentation Notes
Procedure
Once the U.S. litigant has obtained a Letter of Request from a U.S. court, the U.S. litigant must then bring an enforcement application to a Canadian court located in the Province where the requested witness resides. 
The Canadian Application, including a notice of application and supporting affidavit, must be prepared and served by a lawyer licensed in that Province.
Enforcement of Letters of Request is governed principally by each Province’s Evidence Act. Canadian judges are not required to enforce a Letter, and Canadian courts have commented that Canadian Applications should not be granted “routinely”
For instance, Section 60 of Ontario’s Evidence Act provides that an Ontario Court “may” – not “shall” – order the examination of a witness in Ontario (and order that witness to appear for examination) whenever it is made to appear…that a court or tribunal of competent jurisdiction in a foreign country has duly authorized, by commission, order or other process, for a purpose for which letters of request could be issued under the Rules of Civil Procedure, the obtaining of the testimony in or in relation to an action, suit or proceeding pending in or before such foreign court or tribunal 
Nevertheless, judicial authority indicates that legislation like Section 60 will be read broadly with the aim of fulfilling, wherever possible, foreign requests for the gathering of evidence 
As a result, there is a rebuttable presumption that foreign courts acted responsibly in issuing Letters of Request 
Canadian courts will order the enforcement of Letters of Request in most cases
However, the decision to enforce Letters of Request is completely discretionary in Canada, and some Canadian courts have refused to enforce Letters of Request in certain circumstances
The law governing enforcement of Letters of Request also has been influenced by provincial civil procedure rules governing the examination of non-party witnesses by Canadian litigants. As an example, Rule 31.10 of the Ontario Rules of Civil Procedure provides that a Canadian court will not grant a Canadian litigant’s request for an order compelling the examination of a non-party witness unless the court is satisfied that:
The moving Canadian party has been unable to obtain the information from other persons whom the moving party is entitled to examine for discovery, or from the non-party witness he or she seeks to examine; 
It would be unfair to require the moving Canadian party to proceed to trial without the opportunity of examining the non-party witness; and
The examination will not result in unfairness to the non-party witness the moving Canadian party seeks to examine.
Ontario courts have held that the requirements of Rule 31.10 need not be strictly complied with in the context of an application to enforce Letters of Request brought by non-Canadian litigants, but there is case law suggesting that Letters of Request may not be enforced where no attempt has been made first to obtain the voluntary testimony of the requested witness 



Canadian Application, cont’d

Enforcement test:
1. Evidence relevant
2. Necessary for trial
3. Not otherwise obtainable
4. Not contrary to public policy
5. Documents reasonably specified
6. Not unduly burdensome

Presenter
Presentation Notes
To satisfy the test under Canadian law for enforcing a Letter of Request, the applicant must establish through an affidavit that:
The evidence sought is relevant; 
The evidence sought is necessary for trial and will be adduced at trial, if admissible; 
The evidence is not otherwise obtainable; 
The order sought is not contrary to public policy; 
The documents sought are identified with reasonable specificity; and
The order sought is not unduly burdensome, bearing in mind what the relevant witnesses would be required to do were the action to be tried in Canada 
The applicant must also show that:
The U.S. proceeding is already pending or underway before a court or tribunal of competent jurisdiction; 
The Letter of Request was granted at a hearing of the U.S. court; 
Enforcement of the Letter of Request is absolutely necessary to do justice in the U.S. litigation; and
The evidence sought is relevant to a substantial issue in the U.S. litigation (i.e., is not required just to corroborate existing evidence or to attack witness credibility).
With respect to the relevancy requirement, care should be taken to ensure that the requested evidence is squarely related to the allegations set out in the U.S. complaint. 
In Pecarsky v. Lipton Wiseman Altbaum & Partners, the Ontario Superior Court of Justice refused to enforce a Letter of Request when there was considerable uncertainty as to whether the documents requested were properly related to the issues in the U.S. litigation. 
The Court found that the addition of the words “among other things” to the U.S. complaint was insufficient to justify the enforcement in Canada of such a broad document request. 
Canadian courts have discretion to enforce a Letter of Request only in part, such as by limiting the scope of questions to be asked during examination or documents ordered to be produced in accordance with Canadian laws of evidence and civil procedure �



Conclusions

• Knowledge is key to process
• Involve Canadian counsel early in process

Presenter
Presentation Notes
Despite the similarities between the U.S. and Canadian legal systems, it is far from simple for a U.S. litigant to obtain discovery in Canada.
It is important that U.S. lawyers be well-informed about the process of obtaining and enforcing Letters of Request. 
It is equally important to involve Canadian counsel early in the process to ensure that the evidence sought is gathered as quickly and efficiently as possible.



Part 3: 
Blocking Statutes



• The French Blocking statute:
– “Subject to international agreements . . . and laws . . . any individual 

is prohibited from requesting, seeking or disclosing . . . documents or 
information of an economic, commercial, industrial, financial or 
technical nature directed toward establishing evidence in view of 
legal or administrative proceedings abroad or in relation thereto”

– “. . . any violation to . . . this law shall be punishable by imprisonment 
of two to six months and a fine of FRF 10,000 to FRF 120,000 or by 
either one of these two penalties”

• EU Data Protection Directive (95/46) - member nations must implement 
laws to restrict all manner of “processing” of “personal data” meaning 
“any information relating to an identified or identifiable natural person” 
(see EU Directive Article 2)

Differing Notions of Privacy: 
The European Union

Presenter
Presentation Notes
Prohibits transfer of personal data outside the EU unless the country to which it is transferred provides “adequate protection” of personal data (EU Directive Article 25);
US generally not considered to have adequate protection for personal data transfer;
Limited exceptions to Article 25 - when transfer is in furtherance of an “important public interest” or the “exercise, establishment of defense of legal claims.” (EU Directive Article 26(1)(d)
Exceptions historically have been narrowly interpreted by EU Advisory Board
The French Blocking statute:
Article 1 bis: “Subject to international agreements or accords and laws and regulations in effect, any individual is prohibited from requesting, seeking or disclosing, in writing, orally, or in any other form, documents or information of an economic, commercial, industrial, financial or technical nature directed toward establishing evidence in view of legal or administrative proceedings abroad or in relation thereto”�
Article 3: “Without prejudice to heavier penalties set out by law, any violation to the provisions of articles 1 and 1 bis of this law shall be punishable by imprisonment of two to six months and a fine of FRF 10,000 to FRF 120,000 or by either one of these two penalties”
			 French Penal Law No. 80-538 (July 16, 1980)




• Societe Nationale Industrielle Aerospatiale v. Iowa U.S. District Court, 
53 U.S. 522, 556 (1987).  U.S. Supreme Court held five factor test set 
forth in The Restatement (Third) of Foreign Relations Law Section 
442(2)(a) is “relevant to any comity analysis . . . .”

• Restatement:  If disclosure of information located outside the United 
States is prohibited by a law, regulation, or order of a court of the state in 
which information or prospective witness is located, or of the state of 
which a prospective witness is a national:

– a court or agency may require person to make a good faith effort to 
secure permission from foreign authorities to make the information 
available;

– a court or agency should not ordinarily impose sanctions of 
contempt, dismissal, or default except in cases of deliberate 
concealment or removal of information or of failure to make a good 
faith effort

Litigating: Disclosure versus 
Privacy



Columbia Pictures case
• In Columbia Pictures v. Bunnell, 245 F.R.D. 443 (C.D. Cal. 2007), 

plaintiff motion picture studios sued for copyright infringement 
against defendants alleging defendants knowingly enable and profit 
from online piracy of plaintiffs’ copyrighted works via the internet.

• Defendants argued that disclosure of the data would violate the 
Netherlands Personal Data Protection law.

• Magistrate analyzes factors under the Restatement and orders 
disclosure of data.  District Court Judge agrees.



Trial court should balance the following factors where information sought 
is subject to the privacy laws in another foreign jurisdiction: 

• the significance of the discovery/disclosure to issues in the case; 
• the degree of specificity of request; 
• whether the information originated in the jurisdiction from which it is 

being requested; 
• the availability of alternative means of securing the information sought in 

the discovery/disclosure request; 
• the extent to which noncompliance would undermine the foreign 

sovereign’s interest in the information requested 

The Balancing Test Under the 
Restatement:

Presenter
Presentation Notes
Considerations of ignoring France’s blocking statute and Data Privacy Directive

Any prior prosecutions for violating the statute or directive?

Any prior financial penalty for violating the statute or directive?

Are there intangible company “costs” for violating the statute and directive (bad publicity, employee distrust, etc.)?

Alternatively, consider appeal of Magistrate’s Order and request the Court engage in a balancing test to determine if the discovery is actually necessary in light of the EU Privacy Directive and the French Blocking Statute?





The Framework (cont.)
• Determine Whether the Data is Subject to a Provision Limiting Cross-

Border Transfer 
– Consider the character of the data

• Personal?
• Sensitive (technological, national security, certain 

financial/company data)?
• Industry-specific (medical information, telecommunications)?

– Consider the jurisdiction of the limiting provisions
• Regional (E.U. Directives)
• Country privacy laws
• Industry-specific (financial, anti-trust, technological)

– Are there derogations or exceptions to the limiting provisions?
– Can the data be made to fit the limitations of the provisions?

• De-identification (stripping of identifiers)
• Consent/Notice of data subjects/authors
• Limitation of data request (proportionality)

Presenter
Presentation Notes
Is There Jurisdiction?
Does the forum court have jurisdiction over the data?
Does an affiliate of a party have custody/control/access?
Determine relationship between affiliate and party
Ascertain “control” of data: physical, contractual corporate (be careful not to confuse access with control)
		U.S. and E.U. definitions of “control”
		and “data controller” must be clearly
		understood
What is the location of the data?
Which non-forum entity has jurisdiction? 
Determine whether there is jurisdiction over the activity (data processing/collection in the E.U.)
Consider nationality factors
Consider geographic factors
Where is the data processed?
Location of the subject and author of the data




The Framework (cont.)
• Is There a Blocking Statute?
• Is There a Treaty, Legislation or Agreement Between the Parties 

Which May Provide a Solution?
– Is the Hague Convention on Evidence available?
– May consent be obtained from a Data Commission?
– Will a protective order satisfy the pertinent provisions and/or 

Data Commission?
• Involve local staff - be sensitive to cultural differences
• Consider requirements for litigation support tools (e.g. foreign 

language searching, global review teams).



Practical Solutions

• Early Planning 
• Engage local country representatives
• Use advisers with local language capabilities
• Communication with Works Council to ensure understanding of 

procedures
• Develop practical solutions to ensure compliance with discovery 

timetable, such as in-country processing for ‘problem’ jurisdictions
• Ensure processing and review tools can manage local country 

issues / languages
• Consider sampling

Presenter
Presentation Notes
Differing expectations of discovery obligations (civil v common law), such as compliance with preservation notice
Variations in Local IT infrastructure and policies
Managing the process of Works Council approval and individual consents
Civil / criminal liability for non-compliance (France / Switzerland)
Cultural sensitivities, e.g. custodians’ expectations of personal privacy, religious holidays, etc
Processing and review challenges, e.g. time zone, languages:




Part 4: 
Foreign Antisuit Injunctions



The Problem

• As illustrated by Karaha Bodas, 500 F.3d 
111 (2d Cir. 2007)
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Solutions

• Foreign Anti-Suit Injunctions
• During Litigation or After Judgment
• Comity
• Circuit Splits



Injunctions Prior to Final Judgment

• Presumption that Parallel Proceedings 
Should be Allowed to Proceed
Laker Airways, 731 F.2d 909 (D.C. Cir. 
1984)

• Show Inequitable or Vexatious Conduct
• Or Serious Interference with Court’s 

Jurisdiction



Injunctions After US Court Has 
Reached a Final Judgment

• More Justification for Issuing Injunction
• Protect Court’s Jurisdiction, Res Judicata
• But – Eighth Circuit in Goss Int’l, 491 F.3d 

355 (8th Cir. 2007) (Court loses jurisdiction 
to issue injunction once judgment is 
satisfied) 



Comity

• Third, Sixth & Eighth Circuits – Most 
Restrictive “Conservative Approach”

• First, Second & D.C. Circuits – Traditional 
Conservative Approach

• Fifth, Seventh & Ninth Circuits – Liberal 
Approach 



QUESTIONS?
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