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ComperiTioN LAW

Search and seizur"e:“
Canada gets tough

John F. Clifford
J. William Rowley, QC

Canadian antitrust enforcement offl-
cials have a wide array of tools avail-
able to them to assist in their investi-
gations. These tocls range from the
comparatively rmodest right to require
written returns under cath (similar to
interrogatories used in the United
States) through mandatory testimony
and document production to involun-
tary search and selzure. Despite the
{ntrusive nature of the search and sei-
Zure powers, they have been used regu-
larly — indeed, routinely — to investi-
gate all criminal aspects of Canadian
competition laws.

In late 1884, George Addy. the di-
rector of investigation and rescarch [the
director), Cahada’s chief antitrust en-
forcement official, signalled a more vig-
orous approach to investigations on the
civil stde of the law. The director {ndi-
cated that he had begun to use some
of his less intruaive mandatory formal
powers [for example. court-ordered tes-
timony and document production) In
connection with civilly reviewable mat-
ters under the Competition Act “in se-
lect cases when the voluntary approach
did not work.” With cooperation previ-
ously having been the norm, this de-
velopment came as something of a sur-
prise to the Canadian antitrust bar. But
few were prepared for what was to come.

Recently, and for the first time, search
and seizure powers were used to au-
thorize searches tc assist the director's
inquiry into an entirely non-criminal
matter — the possible abuse of a domi-
nant position. The warrants in ques-
tion were exercised simultanecusly in
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seven different locations across Canada
without prior notice and without prior
indication to the corporations searched
that thetr behaviour was under review.
Moreover, there had been no prior re-
quest for information and the director
had no reason to beljeve that there
would have been obstruction had he
used any of his less intrusive processes.

The use of search and aeizure pow-
ers in these circumstances ls unprec-
edented. It was previously thought that
the director would reserve his search
and seizure powers to traditional hard-
core criminal cases {for example, con-
spiracy}, and other cases where volun-
tary cooperation or other less intrusive
investigative tools proved unsuccess-
ful. The director's new willingness to
use search warrants to obtain evidence
in connection with a civil matter high-
lights the need for businesses that have
offices in Canada to understand the
Canadian search and scizure scheme
and to be prepared to respond imme-
diately to the exercise of a warrant on
their premises.

The Canadian scheme

The director is the official responsible
for the edministration and enforcement
of the Competition Act. He is supported
by & staff of some 245 at the Bureau of
Competition Policy.

The Competition Act includes a mix-
ture of eriminal offences, so-calied re-
viewable practices, and private dam-
age actions, Criminal offences include
conspiracy, bid-rigging, predatory pric-
Ing, price maintenance, price discrimi-
nation, and misieading advertising. Non-
criminal reviewable practices include
mergers, abuse of dominant position,
refusal to deal, and varlous vertical non-
price restrictions. The conduct that is
sublect to examination under the review-
able practices provisions is considered

Search and selzure, page 84

Recently, and for
the flrst time,
search and sebzure
powers were used
to authorize
searches to assist
the director’s
Inguiry into an
entirely non-
criminal matter —
the possible abuse
of a dominant
position.
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to be entirely legal unless and until the Competi-
tion Tribunal determines that it has resulted in 8
substantial lessening of competition and, thus,
should be subject to restraint or other remedial
action, Only the director may initiate proceedings
before the Competition Tribunal.

The director’s tools

The director is obliged to commence a formal inquiry
under the Act whenever he or she has reason to be-
leve that a criminel offence has been or is about to
be committed or that grounds exist for the Compe-
tition Tribunal to make an order regarding a review-
able practice. Three tools are provided to assist the
director to obtain documents or other information.

First, the director may require a written return of
information under oath where the director believes
a person possesses information relevant to the in-
quiry (Competition Act, section 11{1}}. Orders to pro-
duce documents may extend to records in the pos-
session of affiliates of the persons thought to have
fnformation, whether the affiliate is located in or
outside Canada (Competition Act, section 11{2}}.

Second, individuals may be compelled to attend
and be examined under cath on any matter relevant
to the inquiry. In either case, the director must first
obtain an order of the court compeliing the produc-
tion or attendance. No person may be extused from
giving oral testimony or producing documents on
the grounds that the evidence or documents might
tend to incriminate the person. Production and tes-
timony must be made, although no testimony given
or document produced pursuant to an order may be
used against an individual {n any criminal proceed-
ings {other than perjury) thereafter instituted against
that individual (Competition Act, section 11(3)].

The third tool avatlable to the director to compel
production of evidence is the ability to seek a war-
rant for search and seizure.

Search and seizure

Canadian antitrust legislation, originally enacted In
the late 18th century. i8 historically rooted in the
eriminal law. Early attempts by the federal Parlia-
ment to use & civil approach were rejected as an
unconstitutional encroachment on provincial pow-
ers. Because evidence of the core offences (such as
price fixing) was difflcult to gather, search and sel-
zure powers were present from the start and have
been used regularly over the years, In 1984, how-
ever, the Supreme Court of Canada declared the di-
rector's search and selzure powers unconstitutional,
The court determined that the powers were contrary
to the Canadian Charter of Rights and Freedoms (the

Charter) because the law did not require court ap-
proval for the exercise of a warrant.

When Parliament revisited the Competition Act
in 1986, it sought to “Charter-proof” the director's
scarch and selzure powers by requiring judicial au-
thorization to search in all but exceptional circum-
stances and constraining the types of documents
that may be scized. At the same time, the 1988
amendments to the Competition Act significantly
expanded the civil scope of the competition law be-
yond traditional, hard-core anticompetitive behav-
iour. Little thought was given at the time about the
propriety of acarch and selzure In a non-criminal
context.

The power

The amended powers are considered generaily to
satisfy the Supreme Court of Canada’s earlier con-
stitutional concerns about procedural falrness. Ex-
cept in exigent circumstances, the director may not
enter premises and search for documents without
a court order to do so. Such an order, which may
be obtained on ex parte application to a judge, must
be supported by written information on oath or af-
firmation that there are reasonable grounds ta be-
lieve that a criminal offence under the Competitton
Act has been committed or grounds exist for the
Competition Tribunal to make an order in respect
of a reviewable matter. The director must also be-
lieve that there are on the premises records or other
things that will afford evidence of the offence or
support the making of an order. If satisfied that these
grounds exist, the judge may issue a warrant au-
thorizing the director or any other person to enter
the premises, search for any record or other thing,
and copy it or seize it for examination or copying.
The warrant must identify the manner in which
it is issued, the persons authorized to conduct the
gearch, the premises to be searched, and the record
or other thing. or the class of records or other things,
for which the authorized persons are searching.

Execution of the warrant

Persons {n possession or control of any premises or
record or other thing in respect of which a warrant
{s issued must, on presentation of the warrant, permit
the persons named in the warrant to enter the
premises, search them, and examine the record or
other thing and to copy it and seize it (Competition
Act, section 15(5)). Where access s denied, or if the
director belfeves on reasonable grounds that access
will be refused, the judge who issued the warrant may
authorize the police to asafst the director In obtaining
access [Competition Act, section 15(8)).

B8a
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Access to databases — the use of
computer systems

The Competition Act specifically contemplates the
search of electronic databases by providing for access
to computer systems during a search of premises.
Any person authorized to search premises may “use
or cause to be used® during the search any computer
systern on the premises “to search any data in or
avallable to the computer system.” The possibility
to reach beyond national borders for data lodged on
distant mainframes is very real. The bureau believes
it {s entitled to do so, although this extraterritorial
dimension of the search power has yet to be tested.
Data found in the computer system may be repro-
duced in the form of a printout or other intelligible
output, which may be seized {Competition Act, sec-
tion 18{1)).

The Competition Act imposes a duty on persons
in possession or control of the premises to permit
any person named in the warrant to use, or cause
to be used, the computer system to search for data
from which a record that that person is authorized
to search for may be produced, to cbtain a physi-
cal eopy of the data and to seize it (Competition Act,
section 16(2)). The director or person in possession
or control of the computer system may apply toa
judge for an order speclfying the individuals who
may operate the system und setting out other terms
and conditions on which the system may be oper-
ated (Competition Act, section 18{3)).

Despite the 10-year history of the provision, there
is little case law (n which the acope of the compu-
ter search powers has been considered. It is thus
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So what really happens when th_e

 bureau comes knockmg"

‘ their activities intrude on day-to-day bustneas :
‘activities. Unless they have reason to suspect

A aearch wa:rant obtained by the director typi- .
caily speciflea the names of 10 to 15 commerce .
officers in the Bureau of Competition Policy and/ -
or Royal Canadian Mounted Police who are au- -
. premises about the location of records being
. sought, and confine their search to those-ar-

thorized {o enter the premises and search for

specified records. The warrant gives & general .
indication Bbout the offence or matter being
investigated and the types of documents being

sought. The particular facts relied on for 1ssu-

ance of the warrant will be set out in the tnfor- .-
mation fled by the director with the court that:
issued the warrant. The information does not .
form part of the warrant. and a copy of it typl- " -
cally must be obtained from the court or coun- |
. privilege over any of them.
The search team {all or some of the indtﬂduals i
named in the warrant) arrives at the premises
to be searched unannounced, at the start of .

sel to the director.

business, The team is headed by a specific in-
dividual who presents the warrant and requests
admittance. The team leader is the communl-
cation interface between the target {and its coun-
sel) and the search team. The team usually al-
lows the target to contact its counsel and de-
lays the search until legal counsel for the tar-
get arrives, provided that counsel can get to
the scene quickly.

Search teams are usually well prepared and
know the individuals files most likely to con-
tain relevant information. Team members act
professionally and reasonably, and recognize that

that they are being misled, the team accepts
the direction of knowledgeable persons on the

. They also give counsel an opportunity to

1 ﬂrst review documents to ascertaln. whether

claims of privilege might be made over any of

-them. Alternatively, an arrangement might be
--sgreed on that doguments can be culled from
- files without prior review by counsel on the ba-
i that review of the documents by the search

team will not Impair the targeta’ rlght to claim

Members of the search team do not engage'
1in & ‘discussion about the reasons for the search,
relevance of documents seized, or merita of privi-
lege clatms. Issues about the scope of the war-

' rant and whether any document setzed could

be seized under the warrant are reserved to be
dealt with by the appropriate court if proceed-
ings are brought against the target.

Once the search team has gathered the records
it wishes to seize, each page is stamped for iden-
tification. Bureau staff try to accommodate re-
guests by the target to make a copy of ali docu-
ments being seized (but this might depend on
timing and the breadth of the seizure), and. gen-
erally, de not take the only copy of documents
that the target needs to run its business. B
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Search and selzure continued from page 88

not clear whether the statutory duty to permit a

o person named in the warrant to “use or caused to

be used any computer system” imposes an obliga-
tion to provide assistance — for example, to log onto
the computer system, to provide a pasaword, or to
show investigators how the system worke. The di-
rector's staff have taken the position in the course
of a search that "causing” a computer system to be
used can extend to logging on and providing a pass-
word, However, there is a sound legal basis to refuse
a request for a computer password because per-
sons who are subject to a search have no oblige-
tion generally to assist investigators in their search
for evidence.

The issue likely {s moot in most cases because
investigators have developed technologles to gain
access to virtually any computer system. The di-
rector recognizes the benefits of searching compu-
ter systems, and has invested heavily in develop-
{ng and learning advanced search technologies. With
the flick of a switch, bureau officials are often sble
to download and seize data available to the sys-
tem. including earlier versions of documents that
users thought had been deleted but, in fact, were
still stored electronically. These sophisticated tools
are now used ag a matter of course and there 1s
authoerity that their use is permissible.

. Privileged documents

The director, or his or her representatives, may not
examine, copy, or seize documents pursuant to a
warrant without affording a reasonable opportunity
for claims of aolicitor-client privilege to be made
{Competition Act. section 18{(7)).

Under the Competition Act, privileged claims may
be made over a document sought to be seized by
placing the document into a sealed package that
is put into the custody of a judicial officer or other
person agreed to by the director. If a claim for
solicitor-client privilege {s made in respect of a docu-
ment about 10 be examined, copled, or selzed, the
director's representative must desist from exam-
ining or copying the record and from seizing it. Notes
made by the representative in respect of the decu-
ment over which privilege is claimed must be placed
with the document in the sealed package {Compe-
titlon Act, section 19{2)}.

A judge may determine whether documents over
which privilege {s claimed are properly the subject
of solicitar-client privilege. The party making the
privilege claim must apply for that determination
within 30 days of the documents’ being placed nto
judicial custody. Faflure to make the application
within the 30-day period entitles the director, on
ex parte application, to seek an order that the docu-

menta be unsealed and delivered to him or her {Com-
petition Act, section 18(5)).

Obstruction

The Competition Act makes it an offence for any
person in possession or control of premises or com-
puter systems that are to be searched to fatl to make
the premises or system available as required under
the Act. A person found guilty of this offence may,
on conviction, be subject to a fine not exceeding
#3,000, imprisonment for & period not exceeding two
years, or both {Competition Act, section 65(1)). In ad-
dition, an offence is committed by any person who
destroys or alters records or other things required
to be produced under 8 search warrant. On convic-
tion, offcnders are lable to a fine of up to 850,000,
imprisonment for five years, or both (Competition Aet,
section 85(3)). Directors. officers, or agents of cor-
porations who direct, acquiesce, or participate in the
commission of an obstruction offence are deemed
a party to and guilty of the offence [Competition Act,
section 85(4)).

The obstruction nffences created under the Com-
petition Act have received little judicial considera-
tion. Analogous provisions in Canada’s Criminal Code
have been interpreted to require & positive act of
obstruction (rather than a mere failure to assist) to
be a requisite element of the offence.

Issues relating to the execution of
the search warrant

Although the Competition Act sets out g fairly com-
prehensive code of the search and selzure power,
issues do exist around use of the powers, particu-
larly in the light of exercise of the search and sei-
zure power in the non-criminal context.

Charter rights

Questions remain about the constitutionality of
certain substantive aspects of the search and sel.
zure powers under the Competition Act. Because the
conduct underlying a reviewable practice {for exam-
ple, mergers and abuse of dominant position) is not
illegal, there is a strong case to be made that the
use of search and seizure to advarnice an inquiry into
a reviewable practice is an unreasconable Intrusion
into a person’s right to privacy and is, therefore, con-
trary to the Charter. The Supreme Court of Canada
has recognized that corporations as well as individu-
als have aignificant privacy interests subject to pro-
tection under the Charter. but it has not yet been
provided with an opportunity to consider whether
search and seizure outside of a criminal or regula-
tory context Is substantively reasonable,
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Extraterritoriality

There is also the question whether section 16 of the
Competition Act ls overly broad in that it allows
Canadian investigators access to non-Canadian-
located data and records. The director takes the view
that section 16 of the Act, which permits the search
and seizure of all data “contained in or available to”
& computer system, authorizes seizure of data or
records whether physically located in Canada or
elsewhere. Inveatigators have searched and seized
downloaded versions of data stored in the United
States and in other countries because it was avail-
able for viewing on a screen, or could be retrieved
from a computer terminal, located in Canada, Query
whether these records are located in Canada {and,
thus, subject to selzure under the Competition Act)
or outside of Canada. There is scope to argue that
the Canadian government canno? authorize searches
beyond its territorial boarders, and that searches
of records in foreign jurisdictions are permissible
only If permitited and conducted in accordance with
laws of those jurisdictions.

Other Canada-US issues

Use of computer search powers under the Competi-
tion Act also raises & host of issues in the context
of Canada-US antitrust enforcement. Under arrange-
ments agreed with the United States this past sum-
mer regarding application of Canadian and US com-
petition laws, Canada agreed to give notice to the
United States in the event that it engages in activi-
ties that involve seeking information located in the
United States. It is not known whether the director
has been giving the US Department of Justice and
the Federal Trade Commission notice of seizures
involving computer search of records physically
stored in the United States,

Perhaps it is more {mportant that under the Treaty
on Mutual Legal Assistance in Criminal Matters
{MLAT), Canada and the United States agreed to a
mechanism whereby one nation may request the
assistance of the other relating to the investigation
of criminal offences, including antitrust offences.
Under the MLAT, if Canada sceks to obtain “docu-
ments, records, or other articles” known to be lo-
cated in the United States. it must request assist-
ance pursuant to the treaty. Assistance may be re-
fused if execution of the request is contrary to the
public interest of the requested state. This caveat
permits the United States, for example, to refuse a
request from Canada for assistance unless it is sat-
isfied that Canadian investigators have in place ap-
propriate safeguards to protect the confidentiality
of documents seized in the United States and sent
to Canada.

The important interests intended to be protected

by the MLAT are sidestepped by the director when
he uses the Competition Act powers to search compu-
ter systems to retrieve, print, and sefze records physi-
cally located in the United States. The seized records
are not subject to the US protections against third-
party access (for example, US Federal Rule of Crimi-
nal Procedure 6(e)} and. instead, are subject to the
more lenient Canadian protections. Arguably, Canada
has been circumventing the procedures agreed with
the United States under the MLAT for obtaining ac-
cess to documents located in the United States.

CBA task force to consider Issues
Thase and other issues will likely be dealt with by a
Computer Records Task Force recently established
by the Enforcement Practices and Procedures Com-
Search and selzure, page 96

~ Summary response checklist if
the bureau comes knocking:
"1, Askto see the search wsrrant

" 2. Ask the person in poaae&atan af the war-

' rant to identify himself or herself and all
those with him or ber and to indicate
whether thosc persons -are authorized to
aid in the execition of the warrant.

3, Reguest time to review the warrant and to
obtain advice with respect to the appropriate
course of conduct,

4. Read the warrant wefuiiy to dctcmine
» the premises covered,

* the specific. dwumcnta or objects 1t
covers, and ‘

 the alleged of!'ence(a} that is {are} sub-
ject of the warrant.

5. At the same time that the warrant is being
reviewed, Inatruct someone to make calls
{if not already made) to
* legal counsel;

+ individuals named in the warrant whose
offices are to be searched — sach should
be advised that the search is pending
and cautioned that they must not retnove,
alter, or destroy any documents or other
material (n their offices; and

* head/foreign offices.

6. Do not "agree” that the search can be ex-
panded beyond the limits described in the

warrant.
7. Do not answer any substantive questions,
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just for medical products. Where the exception ap-
plies, the manufacturer may satisfy ite duty by
warning the intermediary of the risks inherent in
the use of the product, and a warning to the ulti-
mate consumer will not be necessary. The excep-
tion is applicable, according to the court, where
1. a product is highly technical in nature and is
intended to be used only under the supervision
of experts; or

2. the nature of the product is such that the consu-
mer will not realistically receive a direct warning
from the manufacturer before using the product;
and

3. an intermediate inspection of the product is
anticipated: or

4. a consumer is placing primary reliance on the
judgment of the “learned intermediary” and not
the manufacturer.

Accordingly, Dow Corning could discharge its duty
to the ultimate consumer by giving the treating sur-
geon clear. complete, and current information con-
cerning any general and specific risks ariaing from
the ordinary use of the implant. The court went on
to state, however, that the learned intermediary
exception presumes that the intermediary is fully
apprised of the risks and will provide “shelter” to
the manufacturer only where it has taken adequate
steps to ensure that the intermediary’s knowledge
of the risks approximates its own.

Subjective versus
objective causation

In a 1982 medical malpractice case, the Supreme
Court of Canada held that in order to prove that a
plaintiff’s injuries were caused by a defendant's in-
adequate warning, the plaintiff must prove that a
reasonable person in his or her particular circum-
stances would not have consented to the surgery if
he or she had received adequate warning of all of
the material risks. This abjective test was applied
because of the inherent unreliability of a plaintiff's
self-serving assertions that he or she would not
personally have gone through the surgery had they
known of the risks involved.

The majority in Hollis. however, distinguished
medical malpractice cases and held that a subjec-
tive test applies in litigation against a manufacturer
for failure to warn, The plaintiff need only prove
that he or she would not have used the product if
given adequate warning, not what a reasonable con-
sumer would have done.

Underlying the majority’s distinction between
manufacturers and doctors is an apparent faith in

¥

the professionalism of doctors and their duty to “give
the best medical advice and service they can glve
to a particular patient in a specific context,”" and a
belief that manufacturers can be expected to act in
a more self-interested, as opposed to corporately
responsible, manner. Whether justified or not, manu-
facturers are left in a position where they will have
significant difficulties in challenging the assertions
of plaintiffs that they would not personally have
used the product if adequately warned.

Causation and the
learned intermediary

As noted by Justice Sopinka in his dissenting rea-
sons, a fundamental requirement of tort law is that
the plaintiff must establish that the defendant's neg-
ligence caused her injury, {n order to prove the de-
fendant’s Hability. One would ordinarily expect that
Ms Hollls would have to demonstrate not only that
Dow Corning provided an inadequate warning to the
learned intermediary doctor but also that, had ad-
equate warning been provided, the doctor would have
passed such a warning on to her. On the contrary,
however, the majority held not only thet Ms Hollis
need not prove this fact, but also that, even {f Dow
Corning had been able to prove that the doctor prob-
ably would not have passed on the adequate warn-
ing, it would in no way absolve the manufacturer
from Hability. Accoerdingly. although the learned
intermediary exception provides a means by which
& manufacturer can discharge its duty, f it fails to
provide the intermediary with sufficient information,
it cannot raise as a defence that the intermediary
would probably not have passed the information on
to the consumer.

Conclusion

The burden on manufacturers to provide clear and
complete warnings is very onerous in Canada. As
the title of this article suggests — be forewarned. if
warnings are inadequate, the burden on the injured
consumer to prove that the inadequate warning
caused him or her injury will be very light and Ca-
nadian courts may award deamages to the consumer,
regardiess of traditional defences. |
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